
Extract from Hansard 
[ASSEMBLY - Tuesday, 24 August 2004] 

 p5468c-5470a 
Ms Sue Walker; Mr Jim McGinty 

 [1] 

PROFESSIONAL STANDARDS AMENDMENT BILL 2004 
Second Reading 

Resumed from 30 June. 

MS S.E. WALKER (Nedlands) [4.14 pm]:  The Opposition supports the Professional Standards Amendment 
Bill 2004.  The Bill will amend the Professional Standards Act of 1997, which I have had a look at.  I read the 
second reading speech for that Act because I wanted to have some understanding of it.  The Professional 
Standards Act is the result of a report of the Legislative Council Select Committee on Professional and 
Occupational Liability tabled in Parliament in January 1994 under the signature of Hon Max Evans, who was the 
chairman of the committee.  I noted the history of the select committee.  It started with a reference from the then 
Attorney General, Hon Joe Berinson.  The committee had been established for some three years before it finally 
brought down a report, after which the current Professional Standards Act was enacted.   

The Act provides for the limitation of liability of members of occupational associations in certain circumstances 
and facilitates improvement in the standards of services provided by those members.  The idea for the legislation 
originated in New South Wales.  I looked at the second reading speech given in this Chamber by Hon Kevin 
Prince, and I was interested to read that, at the time the committee was established, New South Wales had 
drafted some provisions that the committee considered, redrafted and sent off to the Attorney General in New 
South Wales, who then changed the drafting of the New South Wales legislation and its statute was born.  I note 
in our present Attorney General’s second reading speech that the amendments being sought to the Professional 
Standards Act through this Bill mostly reflect the amendments that were made in 1998 and 1999 to the New 
South Wales equivalent of the Professional Standards Act.   

The objects of the Act, which are outlined in section 3, are to enable the creation of schemes to limit the civil 
liability of professionals and others, to facilitate the improvement of occupational standards of professionals and 
others, to protect the consumers of the services provided by professionals and others, and to establish the 
Professional Standards Council to supervise the preparation and approval of schemes and to assist in the 
improvement of occupational standards and protection of consumers.  The Act does not apply to the death of or 
personal injury to a person, to any negligence or other fault of a legal practitioner in acting for a client in a 
personal injury claim, to a breach of trust or to fraud or dishonesty.  It also does not apply to liability that may be 
the subject of proceedings under part XII of the Transfer of Land Act.   

I was interested in the functions of the Professional Standards Council.  The Opposition will not go into the 
consideration in detail stage on this Bill.  It is a fairly straightforward Bill and basically tidies up the current Act.  
Will the Attorney General advise me why only two associations currently have put forward a scheme for 
approval by the council since the Act came into effect in 1997?  Does the Attorney General know the reason that 
only two associations have bothered to put forward a scheme for approval?   

Mr J.A. McGinty:  I understand it is because of the shortcomings of the Act, which this should fix.  In New 
South Wales there have been many more.  This will bring us up to the new national standard.  That is the best I 
understand the reason.  I might add that it is also a Trade Practices Act issue. 

Ms S.E. WALKER:  The commonwealth one? 

Mr J.A. McGinty:  Yes.  The Commonwealth is moving to fix that as well.   

Ms S.E. WALKER:  I notice that even in New South Wales there are only five or six associations.   

Mr J.A. McGinty:  I think a combination of the commonwealth Act and our updating ours will provide a very 
useful professional standards scheme, which it is not at the moment. 

Ms S.E. WALKER:  Okay.  The functions of the council are to give advice to the minister concerned of the 
publication in the Government Gazette of a scheme submitted by it to the minister, the operation of the Act, and 
any other matter relating to the occupational liability of members of occupational associations; to give advice to 
occupational associations concerning policies of insurance for the purposes of part 3; to encourage and assist in 
the improvement of occupational standards of members of occupational associations; and to encourage and assist 
in the development of self-regulation of occupational associations, including the giving of advice and assistance 
consisting of codes of ethics, codes of practice, quality management, risk management, resolution of complaints 
by clients, voluntary mediation services, membership requirements, discipline of members and continuing 
occupational education.  The council also monitors the occupational standards of persons to whom the legislation 
applies and the compliance by occupational associations with their risk management strategies.  It also publishes 
advice and information concerning the matters referred to in this section of the Act and conducts forums 
approved by the minister on issues of interest to members of occupational groups.  It seems to me that the 
council is empowered to do many things.  Obviously it has not done any of them yet if no organisation has yet 
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obtained approval for its schemes.  I also found of interest the fact that the council was funded in one of the 
following ways: moneys from time to time deemed appropriate by Parliament, fees paid to the council under the 
Act - I presume at the moment that no fees have been paid to the council under the Act - or any of the moneys 
received by, made available to or payable to the council.  In return the minister has access to information in the 
possession of the council under section 18 of the Act and can give the council directions.  The central focus of 
the Act, and of course the Bill amending it, is the limitation of liability.  The policy behind the current Act is 
that, without the scheme, when a person sues a member of a profession or other group, it is possible to obtain 
judgment in a large amount.  However, it is also possible that there is no certainty of recovery as the capacity of 
the person to meet a valid claim varies depending on the level of indemnity insurance and the person’s personal 
assets; that is, a de facto cap already operates.  

The Act allows professions other than the traditional ones of law, accounting and engineering to voluntarily 
determine whether they wish to participate in a specific scheme for their members.  A member of a profession 
does not have to adopt such a scheme.  I note that the amendments, to which I shall refer in a minute, allow a 
member of an association to not participate in the scheme while still retaining membership of the association.  If 
the association wishes to submit to a voluntary scheme, it can do so of its own volition and prepare a scheme and 
forward it to the council for approval and monitoring.  The association will keep a register of the people in the 
association.  A scheme, interestingly, can be the subject of a public hearing.  Once the council looks at the 
scheme it can open it for public hearing.  The scheme can be published in the Government Gazette and can also 
be challenged in the Supreme Court.  The Supreme Court can declare the scheme void, among other things, 
which I think is important.   

Liability of members of the association can be limited by reference to insurance arrangements, business assets, a 
multiple of the fee or a combination of all three.  The limit is subject to a threshold which the Act says must be at 
least $500 000, so that the great majority of claims, and apparently all consumer claims, will continue to be 
uncapped.  The Act endeavours on behalf of a claimant to provide a scheme to determine with some degree of 
certainty what the maximum liability of the person with whom the claimant is dealing would be.  I believe that is 
very important for consumers.  The policy of the legislation accepts that it is preferable to provide some 
assurance of payments for the vast majority of claimants than to have a system of unlimited liability with no 
certainty of any payment.  The Act encourages participants to establish in cooperation with insurers systems to 
identify trends in claims that may be addressed through education and training.  An essential component is risk 
management, which is a significant element of consumer protection. 

The Act requires associations with schemes in place to create a complaints and disciplinary structure.  That 
would not yet have happened either, as there are no associations with schemes in place.  Membership of a 
professional body is said to reassure clients that certain minimum standards are in place and that the consumer 
should benefit from this knowledge.  With this in mind I come to the Government’s Bill.  The Attorney General 
and I have just discussed the fact that the Commonwealth Government is amending the Trade Practices Act 1974 
to stop plaintiffs from claiming unlimited damages and circumventing the state-based schemes.  This legislation 
is seen as complementary to the proportionate liability legislation in part 1F of the Civil Liability Act.   

I have gone through the amendments.  It seems to me that the more significant ones provide for a referral of 
complaints by members of the scheme to the council.  The minister can direct a review of the scheme by the 
council.  The council can conduct a review on its own initiative.  Section 30 of the Act currently states that the 
scheme must apply to all relevant members of an occupational association.  That will be repealed and replaced 
with “may”, and will allow a person to apply to be exempted and he or she will not have to resign from the 
occupational association.  A new section 44A provides for the duration of a scheme to be determined by the 
council.  That is no longer than five years.  I am not sure why the extension can be for no more than 12 months; 
that is, a scheme can be in existence for only six years.  There is also a regulation for fees.  Why, under the new 
section 44A, can a scheme be no longer than five years and an extension can only be made once for no more than 
12 months, as I understand it?   

Mr J.A. McGinty:  We have sought to achieve comparability with New South Wales. 

Ms S.E. WALKER:  What happens to the scheme after the six years? 

Mr J.A. McGinty:  Frankly, I do not know.  

Ms S.E. WALKER:  That sounds fairly usual.   

Mr J.A. McGinty:  I can no doubt find out.  I will do that now if you have any other points you want to make. 

Ms S.E. WALKER:  I have not.  It appears to me that this is a tidying up exercise.  The Opposition supports the 
Bill. 
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MR J.A. McGINTY (Fremantle - Attorney General) [4.29 pm]:  I thank the member for Nedlands for the 
support for this legislation.  It is an important part of the range of initiatives affecting the insurance industry and 
a response to the crisis that beset that industry a number of years ago.  Western Australia and New South Wales 
had traditionally led the field in this area, but our legislation was not up to scratch.  Hopefully, a combination of 
these amendments and amendments to the Trade Practices Act federally will put us in a position whereby 
professional organisations can on behalf of their members guarantee to their clients both less risk and lower 
insurance premiums.  That is the policy objective sought to be achieved by this legislation.  I thank the 
opposition members for their support. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr J.A. McGinty (Attorney General), and transmitted to the Council. 
 


